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House of Representatives Passes The Retail Investor Protection Act 
 
CITES: AALU Letter of Support, re: H.R. 2374; Legislative Proposals to Relieve 
the Red Tape Burden on Investors and Job Creators: Hearing Before the H. 
Subcomm. On Capital Mkts. and Gov’t Sponsored Enters. of the H. Comm. on Fin. 
Servs., 113th Cong. (2013) (statement of Ken Ehinger, President and CEO, M 
Securities, Inc.), 
  
SUMMARY: Yesterday, the House of Representatives passed H.R. 2374, the 
“Retail Investor Protection Act,” on a bipartisan basis, 254-166. The AALU 
supported H.R. 2374 and we applaud its passage. The legislation would impose 
important administrative requirements on the SEC with respect to its potential 
rulemaking under Section 913 of the Dodd-Frank Wall Street Reform and 
Consumer Protection Act (“Dodd-Frank Act”), through which the agency has the 
authority to impose a fiduciary duty on broker-dealers and their registered 
representatives. The legislation also indefinitely delays a related rulemaking under 
consideration by the Department of Labor (“DOL”). 
  
ANALYSIS: The SEC is currently considering the imposition of a “uniform 
fiduciary duty” on all financial professionals when providing personalized 
investment advice about securities. This means that registered representatives of 
broker-dealers selling variable life insurance or annuity contracts could soon owe 
such a duty when performing certain services on behalf of their clients. The SEC 
has been granted authority to impose a fiduciary duty on broker-dealers based on 
the premise that investors are confused by the existing legal obligations owed to 



them by the financial professionals providing them with products and services. 
However, both Congress and the SEC have acknowledged that a “pure fiduciary 
duty” is unworkable in the context of the broad activities of a broker-dealer.  
 
Thus, according to the statutory text of Sec. 913 and based on previous statements 
by SEC officials, any new fiduciary duty imposed on broker-dealers and their 
registered representatives will include exceptions for various types of activities—
leaving investors with the prospect of being more confused as to the legal 
obligations that might be owed to them in various contexts. For this reason, the 
AALU has advocated for a more targeted regulatory approach whereby investor 
confusion could be remedied through concise “plain English” role and conflict 
disclosure and related educational materials. In addition, under this approach, 
problematic marketplace conduct could be identified and addressed by the SEC 
and/or FINRA via the issuance or modification of specific rules of conduct. 
  
H.R. 2374 represents an effort to refocus the SEC’s regulatory approach by 
increasing its fact-finding requirements as the imposition of a new rule is 
considered while also limiting the scope of any future rulemaking to that of the 
public policy problem that has been identified. This legislation would accomplish 
these goals through multiple means. 
  
First, H.R. 2374 would build into the SEC’s rulemaking process important 
safeguards to ensure that the Commission adequately justifies any rule prescribed to 
improve investor confusion. Any such rule would be required to be appropriately 
tailored to remedy the identified problem without causing any adverse effects for 
consumers. Specifically, the legislation requires the SEC to identify, prior to any 
rulemaking, if: current differences in the legal and regulatory obligations of brokers, 
dealers, and investment advisers actually produce harmful outcomes for retail 
customers—and—whether the adoption of the “uniform fiduciary duty” as proposed 
by the SEC could in fact have an adverse impact on consumers by limiting access to 
investment advice, raising costs, and adding to investor confusion. 

Second, should the SEC proceed with a rulemaking, H.R. 2374 would require the 
SEC to publish, alongside a proposed rule, formal findings that demonstrate exactly 
how the rule would reduce investor confusion. 
  
Finally, the legislation imposes a stay on the promulgation of pending conduct 
regulations by the DOL, which is in the process of re-proposing a rule that was 
initially proposed in 2010 that would redefine the term “fiduciary” for purposes of 
the Employee Retirement Income Security Act of 1974 (“ERISA”). This provision 
would allow the SEC to carry out the congressional objective underlying Section 
913 of the Dodd-Frank Act (provided, of course, that it satisfies any and all 
rulemaking requirements imposed by law or under binding Commission-issued 



rulemaking criteria) without concern over any potential interference from the 
DOL—which, through its anticipated rulemaking, may or may not encroach upon 
marketplace activity traditionally governed by the securities laws and overseen by 
securities regulators. 
  
H.R. 2374 now awaits consideration in the Senate, where the level of support is 
unclear. Several Democratic Senators have expressed concern, to varying degrees, 
about each of these rulemaking initiatives and have made favorable comments 
about the bill. However, there are a number of competing issues facing the Senate 
Banking Committee—which could delay or altogether halt consideration of H.R. 
2374—and the White House’s veto threat, which was issued largely out of concern 
for the potential derailment of the DOL rulemaking, could also dissuade 
Democratic Senators from supporting the legislation. The AALU will update its 
membership as consideration of this legislation continues. 
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DISCLAIMER  
 
In order to comply with requirements imposed by the IRS which may apply 
to the Washington Report as distributed or as re-circulated by our members, 
please be advised of the following:  
 
THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE 
USED, AND IT CANNOT BE USED, BY YOU FOR THE PURPOSES OF 
AVOIDING ANY PENALTY THAT MAY BE IMPOSED BY THE 
INTERNAL REVENUE SERVICE.  
In the event that this Washington Report is also considered to be a “marketed 
opinion” within the meaning of the IRS guidance, then, as required by the 
IRS, please be further advised of the following:  
 
THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE 
PROMOTIONS OR MARKETING OF THE TRANSACTIONS OR 
MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, BASED ON 
THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK ADVICE 
FROM AN INDEPENDENT TAX ADVISOR.  
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